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OPINION

On September 13, 2001, the defendant and his co-defendant, Jason Cox, entered the Pit Stop
East, spoke briefly with the derk, Vander Maxwell, and then demanded money from the cash
register. When Maxwel| refused to cooperate, the defendant unplugged the cash register and carried
it out the front door.

Attrid, Maxwell testified that thedefendant and" awhiteman," |ater identified asJason Cox,
entered the store at approximately 6:00 p.m. and stayed for approximately forty-five minutes. He
recalled that while both the defendant and Cox demanded that he open theregister, only Cox pointed
aweapon a him. Maxwdl testified that he could seethe outlineof agun under the defendant's shirt.
He testified that after he refused to open the cash register, the defendant went behind the counter,
unplugged the register, and "toted it out the front door.” Maxwell stated that the defendant placed
the register in awhite van, which was driven by Cox. After the robbery, Maxwell telephoned the



police and provided them with the license number and a description of the van. During cross-
examination, Maxwell denied having encouraged the defendant to rob the store as a means of
revenge aganst the owner.

Jason Cox, who had entered a plea of guilty to the aggravated robbery charge, testified that
hewasaoneat hisresidence drinking and "eating pills' on the day of the offense when the defendant
arrived. Heclaimed that they |l eft the residence and went "cruising around.” Accordingto Cox, they
droveto thedefendant'sbrother'sresidence where the defendant got agun "to do sometarget practice
shooting.” After acknowledging that he was carrying his own gun on the day of the offense, Cox
refused to answer any other questions, asserting his right to remain silent under the Fifth
Amendment. Even after thetrial court informed Cox that because he had pled guilty, he no longer
possessed a right to remain silent with regard to the robbery of the Pit Stop East, Cox refused to
answer any questions. After thetrial court granted the state's request that Cox be declared ahostile
witness, the prosecutor asked Cox several questionsfrom hisstatement to police, whereinheclaimed
that the defendant planned the robbery. Cox admitted giving the statement, but claimed that he lied
in order to gain hisrelease. After taking the cash register, Cox and the defendant drove into the
woods, where the defendant shot at it until it opened. The contents were divided between the two
men. During cross-examination, Cox testified that he thought that the clerk was aparticipant in the
robbery plan.

Officer Derwin Adcock of the McMinnville Police Department, who was assigned to
investigate the robbery, testified that Maxwell identified the defendant from a photographic lineup.
L ater, thedefendant was arrested drivingawhite van matching the description provided by Maxwell.
Officersdiscovered agun and anmunition under thedriver'sseat of thevan. The defendant admitted
his participationintherobbery andimplicated Cox, but claimed that the robbery wasMaxwell'sidea.

The defendant testified that because he was aregular customer of the Pit Stop East, he had
a number of conversations with Maxwell prior to the robbery. He daimed that Maxwell often
complained about the way hewas treated by the store's owner and encouraged him to rob the store
as ameans of revenge against the owner. The defendant denied carrying a weapon on the night of
the robbery and insisted that Cox was unarmed. He contended that he was "cutting up with
[Maxwdl], laughing,” when he waked behind the cash register and started pushing buttonsin an
attempt to openit. Thedefendant claimed that Maxwell waited on several customersbeforethe cash
register was unplugged and carried out of the store. He and Cox then drove to asecluded areawhere
the defendant opened the register by shooting it with his gun. According to the defendant, it
contained between $700 and $800. The defendant admitted getting a gun while at his brother's
red dence but ins sted that he took it to clean and repair. He denied using it in the robbery.

I
The defendant asserts that the trial court erred by permitting the state to read into evidence
the statement that Cox had given to the police after hisarrest. The state submitsthat thetrial court
properly allowed Cox to beimpeached with the prior inconsi stent statement and that the instruction



provided by thetrial court during the general charge prevented thejury from considering its contents
as substantive proof of the crime.

Tennessee Rule of Evidence 607 providesthat "the credibility of awitness may be attacked
by any party, includingthe party cdling thewitness.” One method of attacking credibility isthrough
the use of prior inconsistent statements of the witness. See Tenn. R. Evid. 613; Neil P. Cohen et
al., Tennessee Law of Evidence, 8 613.1 at 405-06 (3d ed. 1995 & Supp. 1998). Rule 607 "permits
impeachment by either party so long as the quegtioning is not a pretext for putting inadmissible
hearsay before thejury." State v. Timmy Fulton, No. 02C01-9706-CC-00223 (Tenn. Crim. App.,
at Jackson, April 21, 1998). A party may not, however, call a witness to testify for the primary
purpose of introducing a prior inconsistent statement that would otherwise be inadmissible. Mays
v. State, 495 S.W.2d 833, 837 (Tenn. Crim. App. 1972). Impeachment cannot bea"mere ruse" to
present to the jury prejudicia or improper testimony. State v. Roy L. Payne, No.
03C01-9202-CR-00045 (Tenn. Crim. App., at Knoxville, Feb. 2, 1993).

Thetrial court informed Cox that because he had already entered apleaof guilt, he could not
assert hisFifth Amendment rightswith regard to hisparticipation in therobbery of the Pit Stop East.
When he continued to refuseto answer questions, thetrial court threatened to hold himin contempt,
to which Cox responded, "What [penalty] doesit carry, sir?' Cox refused to answer any questions
about the defendant’s involvement, saying, "I will not testify against Mr. Biles. | was not notified
of being awitness against Mr. Biles, and | will not do it." Thetrial court declared Cox a hostile
witness and the prosecutor questioned him extensively from the statement he had given to police
shortly after his arrest. Throughout the questioning, Cox claimed that he had falsified the prior
statement because police promised that he would be released if he provided a statement
incriminating the defendant. Althoughthetrial court did not provide acontemporaneousinstruction
informing the jury that it could congder Cox's Satement only for impeachment purposes, it did
provide such an instruction as part of the general charge.

In our view, the state followed the proper procedure for impeaching awitness by the use of
aprior inconsistent statement. See Tenn. R. Evid. 613. Cox admitted making the statement but
insisted that its contents were false. While much of its content was read al oud as part of the state's
guestioning, the statement itself was never admitted into evidence. Cox's assertion that the pretrial
statement was false establishesitsinconsistency. Further, while the better procedure is to provide
acontemporaneousinstruction, seeMartinv. State, 584 S.W.2d 830, 833 (Tenn. Ct. App. 1979), the
trial court didinstruct the jury to consider the statement only for impeachment purposes. Jurorsare
presumed to follow theinstructions. See State v. Smith, 893 S.W.2d 908, 914 (Tenn. 1994); State
v. Woods, 806 SW.2d 205, 211 (Tenn. Crim. App. 1990). Thus, any error would qudify as
harmless. See Tenn. R. App. P. 36(b); Tenn. R. Crim. P. 52(a).

I
The defendant next asserts that his sentence is excessive. When there is achallenge to the
length, range, or manner of service of asentence, it is the duty of this court to conduct a de novo
review with a presumption that the determinations made by the trial court are correct. Tenn. Code
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Ann. 8 40-35-401(d). Thispresumption is"conditioned upon the affirmative showing in the record
that the trial court considered the sentencing principles and all rdevant facts and circumstances.”
Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991); see Statev. Jones, 883 S.W.2d 597, 600 (Tenn.
1994). "If the tria court applies inappropriate factors or otherwise fals to follow the 1989
Sentencing Act, the presumption of correctnessfalls.” Statev. Shelton, 854 SW.2d 116, 123 (Tenn.
Crim. App. 1992). The Sentencing Commission Comments provide that the burden is on the
defendant to show the impropriety of the sentence. Tenn. Code Ann. 8§ 40-35-401, Sentencing
Commission Comments.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentencing
hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of counsel
relativeto sentencing alternatives; (4) the nature and characteristicsof the offense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behalf; and (7) the
defendant's potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;
State v. Smith, 735 S.W.2d 859, 863 (Tenn. Crim. App. 1987). If thetrial court's findings of fact
are adequately supported by therecord, thiscourt may not modify the sentence evenif it would have
preferred adifferent result. State v. Fletcher, 805 SW.2d 785 (Tenn. Crim. App. 1991).

In calculating the sentence for aClass B, C, D, or E felony conviction, the presumptive
sentenceisthe minimumintherangeif there are no enhancement or mitigating factors. Tenn. Code
Ann. 840-35-210(c). If there are enhancement but no mitigating factors, the trial court may set the
sentence above the minimum, but still within the range. Tenn. Code Ann. 8§ 40-35-210(d). A
sentence involving both enhancement and mitigating factors requires an assignment of relative
weight for the enhancement factorsasameans of increasing the sentence. Tenn. Code Ann. §40-35-
210(e). Thesentencemust then bereduced within therange by any weight assigned to themitigating
factors present. 1d.

AsaRangel offender convicted of aggravated robbery, aClassB felony, the defendant faced
a potentid sentence of between eight and twelve years. See Tenn. Code Ann. § 40-35-112(a)(2).
In fixing the term at eleven years, the trial court applied the following enhancement factors:

Q) The defendant has a previous history of criminal convictions;

(2 the defendant was a leader in the commission of the offense;

(10) the defendant had no hesitation about committing a crime when the risk to
human life was high; and

(16) the crimewas committed under circumstances under which the potentia for
bodily injury to avictim was great.

See Tenn. Code Ann. 8§ 40-35-114(1), (2), (10), (16) (1997). Thetrid court determined that while
there were applicable mitigating factors, including the defendant's fifteen years of military service
and steady employment history, see Tenn. Code Ann. § 40-35-113(13), those factors, under the
circumstances, were entitled to little weight.



Thedefendant assertsthat thetrial court erred by applying enhancement factors (10), that the
defendant had no hesitation about committing the crime where the risk to human lifewas high, and
(16), that the potential for bodily injury to avictimwasgreat, because they areinherent in theoffense
of aggravatedrobbery. Thestate submitsthat enhancement factor (10) was applicable becausethere
was a risk to the life of persons other than the victim and that enhancement factor (16) was
applicable because of the danger created by the fact that Cox wasintoxicated and carrying afirearm
during the robbery.

In our view, the record supports the agpplication of enhancement factor (10), because, as
indicated by thetrial court, the robbery endangered the lives of the other customersthat werein the
store. Our supreme court has recently held that enhancement factor (10) may be used to enhance a
sentence where thereisarisk to the lives of persons other than the victim. See Statev. Imfeld, 70
S.W.3d 698, 707 (Tenn. 2002).

The defendant is correct that factor (16) generally cannot be used to enhance a sentencefor
aggravated robbery because the offense of aggravated robbery necessarily entails a high risk of
bodily injury. See State v. Claybrooks, 910 SW.2d 868, 872-73 (Tenn. Crim. App. 1994). This
court has previously hdd that thereis aways agreat potential for bodily injury whenever adeadly
weapon isused in the commission of acrime. See Statev. Hill, 885 SW.2d 357, 363 (Tenn. Crim.
App. 1994). Inconsequence, thetrial court should not have used factor (16) to enhancethe sentence.
See Tenn. Code Ann. § 40-35-114 (1997). Nevertheless, it isour view that the remaining factors
are sufficient to warrant the eleven-year sentence, one year less than the maximum.

Accordingly, the judgments of thetrial court are affirmed.

GARY R. WADE, PRESIDING JUDGE



